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Torts II Outline Synthesized

Strict Liability

In Fletcher v. Rylands, the court held that the owner of land on which is a reservoir is strictly liable to an injured party whose land was damaged by the escape of water, even without any negligence on the party of the defendant.  The only way the defendant can be excused from liability is by showing that the plaintiff’s damage was caused by the plaintiff himself, or by some other act of God.  In Rylands v. Fletcher, the court affirmed the lower court judgment, but narrowed the rule to impose strict liability only when land is used for “non-natural” purposes.  When the land is being used for natural purposes, the plaintiff has a duty to protect himself against any possible damages.  In Clark-Aiken Co. v. Cromwell-Wright Co., the court adopted Restatement (Second) of Torts, §§ 519 and 520, and held that landowners may be liable to others for damages caused by water escaping onto the injured party’s land because the land was used in an “unusual and extraordinary way.”  The court went on to say that what is unusual or extraordinary will vary, so cases must be judged on a case by case basis.  In Klein v. Pyrodyne Corp., the court held that a fireworks display constituted an “abnormally dangerous activity,” and was therefore subject to strict liability, even though the intervening act of a third party over whom the defendant had no control may have contributed to the accident.  The intervening act of a third party may constitute a defense, but only when such act is not foreseeable.  In addition, intervening, superceding acts of God or vis major will also constitute a successful defense.  In Pecan Shoppe of Springfield, Missouri, Inc. v. Tri-State Motor Transit Co., the court refused to impose strict liability on a common carrier that was transporting dynamite when the damage that resulted was due to the intervening, intentional criminal act of a third party.  Liability, the court held, could only be established if the carrier was negligent.  In Isaacs v. Powell, the court held that strict liability applies to wild animals, and applied Restatement, (Second) of Torts, § 515.  The owner of such animals, the court ruled, could only be exempt from liability if the plaintiff intentionally and unreasonably subjected him or herself to the risk of danger.  Negligence involving slight risk on the part of the injured party is not sufficient to constitute a defense to strict liability in cases of wild animals.  In House v. Thornton, the court held that the builder-vendor of a brand new home impliedly warrants that the home is safe for human habitation, especially with respect to certain basic characteristics of the home, like the sufficiency of the foundation.

Product Liability

The original rule regarding product liability, as set forth in Winterbottom v. Wright, was that the right to sue was completely dependent upon the existence of contractual privity between the plaintiff and defendant, whether the plaintiff was suing in tort or in contract.  In Thomas v. Winchester, this rule begins to erode, as the court held that the manufacturer of an inherently dangerous product, such as dangerous drugs, does owe a duty to third parties in the absence of contractual privity, to refrain from negligent conduct that may cause injury.  In MacPherson v. Buick Motor Co., the court held that the manufacturer of an automobile (dangerous product/instrumentality) who has the responsibility of inspecting such automobile prior to sale has a duty to all foreseeable users of the vehicle.  In Donoghue v. Stevenson, it was held that manufacturers of food products also owe a duty to third parties in the absence of contractual privity, to ensure that their products are free of defects that may cause injury, when by reasonable inspection such defects cannot be detected. 

Express and Implied Warranties and Privity: A Correct Setting for Privity

In Baxter v. Ford Motor Co., the court held that when a manufacturer represents a vehicle as having shatterproof glass, such manufacturer impliedly warrants such vehicle as having the glass, and may be liable in the absence of contractual privity to parties injured as a result of a defect in the glass, when such defect cannot be reasonably detected by the injured party.  In Henningsen v. Bloomfield Motors, Inc., the court held that even in the presence of a disclaimer, the sale of an automobile incorporates an implied warranty of merchantability, for which the manufacturer may be liable for breaching, even without contractual privity with the injured party, if the injured party was reasonably expected to use the automobile.  The idea of extending the implied warranty of merchantability to reasonably expected users of the product is also supported by the UCC § 2-318.

Strict Liability for Defective Products

The case of Greenman v. Yuba Power Products, Inc. stands for the rule that manufacturers of defective products are strictly liable in tort to parties injured by the product, when the product was not to be inspected further by another party (retailer for example).  This rule was almost universally and immediately accepted, and is also set forth in the Restatement of Torts § 402A, which happens to be the most widely accepted Restatement Section of all.  In West v. Caterpillar Tractor Company, the court held that manufacturers are liable to third parties who are injured by a defective product that was placed on the market without further inspection, when such third parties are foreseeable.  On the other hand, contributory or comparative negligence is a defense the injured victim failed to exercise reasonable care to avoid the danger caused by the defect.  In Wooderson v. Ortho Pharmaceutical Corp., the court held that manufacturers of “ethical drugs” have a continuing duty to warn the medical profession of known or potentially dangerous side effects based on its status as an “expert in the field.”  

Product Liability: Rationalization of Theories

In Thibault v. Sears, Roebuck & Co., the court applied comparative negligence analysis where the plaintiff was injured after failing to heed warnings not to mow the grass up and down on slopes.  Thus, even if a product is defective, the trier of fact should consider whether the plaintiff is partially or wholly responsible for his or her actions.  In Skinner v. Reed-Prentice Division, the court overturned the no-contribution rule with regard to strict liability cases where it permitted a defendant of an allegedly defective machine to implead the plaintiff’s employer for contribution since it may have been partially responsible for the injury.

Tortious Damage to Interests in Property

The Gravamen of Trespass

In Dumont v. Miller, a pack of beagles entered the plaintiff’s property, and the court held that the existence of actual damages was not necessary for recovery under a theory of trespass to property.  In Hudson v. Nicholson, a defendant built a supporting structure for his house on the plaintiff’s property prior to the plaintiff’s ownership.  Nevertheless, the court held that the building of an unnatural structure on the land of another is a trespass, rather than an action on the case.  In Garrett v. Sewell, the court appeared to broaden the liability for trespass where a defendant removed a portion of a common fence between his property and that of the plaintiff, and livestock from an unknown source entered the plaintiff’s property causing damage.  The court concluded that the trespasser (who removed the fence) is liable for all consequences that immediately flow from that act even if the consequences/damages could have been prevented by the plaintiff’s care or skill.

Nature of Defendant’s Act of Entry

In Serota v. M. & M. Utilities, Inc., an oil company delivered oil to a home that it was used to servicing, but which had been bought by the plaintiff who contracted elsewhere and so had a full oil supply; the oil spilled all over the plaintiff’s property.  The court held that even though the company did not intend to act wrongfully, a trespass is established because the company did intend to act.  In short, an intentional, though not necessarily wrongful, act is needed to constitute a trespass.  In Rushing v. Hooper-McDonald, Inc., the defendant intentionally dumped asphalt onto a hill on its higher ground, and it then traveled down a stream and into the plaintiff’s fish pond, killing the fish.  Even though the defendant never entered the plaintiff’s land, trespass may be established as long as the plaintiff’s possession is disturbed.  Throwing things onto the plaintiff’s land or just removing a fence are sufficient acts to constitute a trespass.  Both of the above cases support the proposition that trespass is an absolute liability tort.

Defenses

In Florida Publishing Co. v. Fletcher, the plaintiff sued for invasion of privacy and trespass where media people entered her home to take pictures of her dead children before she gave permission.  The court held that because the media were following common custom and usage and were authorized (by the police/fire department) to enter, they were justified in doing so.  This rule is horrible and for public policy reasons should not be accepted.  An additional rule is that genuine emergencies tend to be sufficient to permit a trespass if the emergency was not created by the intruder and the intruder had to enter in order to protect his or her life or limb.—Book p. 687.

Remedies

In Turner v. Southern Excavation, Inc., the court held that, in Louisiana, property owners could recover damages done to the aesthetic value of the property.  While the court went on to hold that there is no “hard and fast rule” to be applied in every case, the court conceded that the diminution in market value is the general rule.  However, the court concluded that the trial court damages were sufficient, in that they provided an in-between amount that accounted for the willful nature of the defendant’s actions and the relatively minor loss to the plaintiff.

Trespass to Chattels and Conversion

In Fouldes v. Willoughby, the court held that the defendant did not unlawfully convert the plaintiff’s horses when it removed and then sold them to pay for their upkeep after the plaintiff was acting crazy.  The court concluded that a conversion requires intent to make use of the converted objects or to destroy or consume them in some way, and because the defendant’s intent was solely to get the plaintiff off the ferry, there was no such intent.  In Masonite Corporation v. Williamson, the court held that a conversion requires an intent to exercise dominion or control over the property that is inconsistent with the true owner’s rights.  Further, when the conversion is willful, enhanced damages may be awarded.  Finally, the typical award for conversion is the value of the property at the date of conversion, though in this case, since the conversion was willful, the value of damages should be the delivered value of the trees since that is the larger value.  In Restatement of Torts, (Second), § 222(A), the rule that conversion is the intentional exercise of dominion or control over the property of another is illustrated, and in determining damages, the section incorporates various factors including: the extent and duration of the conversion, the actor’s intent to assert a right inconsistent with the victim’s, the actor’s good faith, any harm done to the chattel, inconvenience or expense caused to the victim, and the extent or duration of the interference with the victim’s right of control.  It is also significant to note that courts are now more likely than ever to permit conversion actions over intangible assets, such as stock certificates.

Nuisance
The Gravamen of Private Nuisance

In Baldwin v. McClendon, the plaintiffs sued the defendant owners of a hog farm that produced waste products causing a noxious odor.  The court held that a nuisance may be defined as any establishment erected on the premises of another, though legal, that causes substantial injury to the property of another, or produces material annoyance and inconvenience to others, rendering their possession physically inconvenient or uncomfortable.  As examples, the court cites smoke, offensive odors, noise, vibrations, etc.  In McCarty v. Natural Carbonic Gas Co., the defendants used soft coal, instead of hard, in their steam factory, thus causing damage to the plaintiffs’ use and enjoyment of their home.  The court held that priority of occupation and frequency of the disputed acts are not deciding factors, though perhaps persuasive, in determining whether a nuisance exists.  Rather, if there is a “tangible and appreciable injury” to the property of another, thus rendering such use of the property uncomfortable or inconvenient, then such acts constitute a nuisance.  A nuisance, then, requires damages, though no more, to be sufficiently constituted.  However, legal culpability must still be found.  There are two types of nuisances: nuisances per se (always and at all times a nuisance), and nuisances per accidens or nuisances in fact (not always nuisances, but they become such under surrounding circumstances).  Book.

Gravamen of Public Nuisance

In Culwell v. Abbot Construction Co., the plaintiff tripped over a chalk line, and claimed that he was injured through a public nuisance.  The court held that a public nuisance must affect an interest shared by all of society, rather than any one individual.  Also, all cases must be determined on a case by case basis, though frequency, continuity, damages caused, and duration should all be factors considered when determining liability.  In this case, since the line was only temporary and chalk lines are normal instruments used in construction, the line was not a nuisance, and if anything, constituted only negligence.

Remedies

In Helmkamp v. Clark Ready Mix Co., the court issued an injunction to force the defendant to stop operating its cement factory.  The court held that an injunction required that the nuisance was such as would cause physical discomfort in a person of ordinary sensibilities, and in further determining the appropriateness of injunctive relief, the court employed the Restatement (Second) of Torts, § 936(1), which incorporated: the adequacy of injunctive relief, the character of the interest being protected, the plaintiff’s delay, if any, in bringing suit, plaintiff’s misconduct, hardship involved, and possible harm to third parties and the public in general.

Defamation

Defamatory Content

In Villers v. Monsley, the court held that where the defendant published a statement that the plaintiff has the itch and smells of brimstone, the statement is libelous because it was published maliciously or deliberately, rendered the plaintiff ridiculous, and lowered him in the sight of others so as to prevent others from having social intercourse with him.  In Salomone v. Macmillan Publishing Co., the court held that libel per se may be established where the plaintiff was referred to as a “child molester” on the cover of a “humorous book.”  The court conceded that the statement must be considered in the context, but that if it is “clearly damaging” to the reputation of the one to whom it relates, it is in fact libelous.  On appeal, in Salomone v. Macmillan Publishing Co. II, the court reversed, saying that there was no proof of a loss of the plaintiff’s reputation, and for mental anguish, there must be loss of reputation to compensate a plaintiff for libel.  In short, the plaintiff suffered no definite damages.  Under the Restatement of Torts, § 559, a defamatory statement is one which tends to harm the plaintiff’s reputation by lowering him or her in the estimation of others or by deterring others from associating with him or her.  In the book, it is important to note that libel is written defamation, while slander is spoken.  However, libel may incorporate anything set down in a permanent form, such as a radio recording, CD, movie, etc.  Finally, libel tends to be actionable per se, while slander requires proof of special damages, unless it falls within one of a number of exceptions, including: imputation of contagious disease, criminal offense punishable with imprisonment, unchastity or adultery, or dishonestly or unfitness for any office, profession, trade, etc.  Libel per quod is libel that is not clearly illustrated in the published words.  In Lewis v. Daily Telegraph Co., the court held that an article that implied that the plaintiffs were being investigated for fraud was not libelous in that a mere suspicion does not constitute libel, and where the defamation in question lies in innuendoes, the judge must first direct the jury to find whether the statements may in fact have defamatory meanings.  In E. Hulton & Co. v. Jones, the court held that in order to constitute libel, the statements in question need not have been published with the intent to defame, but rather require only that a reasonable person knowing the circumstances would consider such statements defamatory of the person complaining and injured.  The book also notes that courts are unlikely to permit suits by members of large groups, though the smaller the group, the more likely the possibility of liability.  Further, though most courts only permit defamation actions by natural persons, some courts now permit defamation actions by non-natural persons.  Also, dead people generally cannot be defamed, since defamation is an injury to reputation.

Publication

In Collerton v. MacLean, the court found that a statement had been published where the defendants sent a letter to the plaintiff (secretary) whose duties required that he present it to others in his corporation.  In short, the court held that a statement has been published when made known to others about which the statement was not written.  But if the document is sent straight to the subject of the document, there is no publication.

Malice

In New York Times Co. v. Sullivan, the court held that a public figure could not recover in an action for damages for libel concerning his public duties unless there is “actual malice,” meaning that the statements were made with knowledge of their falsity ore reckless disregard of their potential falsity.  In Gertz v. Robert Welch, Inc., the attorney who filed suit for libel was called a public figure by the defendants.  First, the court determined that one is not a public figure unless there is clear evidence of fame or notoriety in the community, and the court should also consider the party’s participation in the particular controversy giving rise to the defamation.  Next, the court held that private plaintiffs may recover under a less demanding standard than that which is set out in New York Times, but that they may only recover compensatory damages.  A more exacting standard, “actual malice,” is required for punitive damages.  In Justice White’s dissent in that case, he maintained that the jury’s verdict should have stood, as the courts have the means by which to control overly generous juries who attempt to provide jury awards that are too high.

Defenses

Justification

In Truth (N.Z.) Ltd. v. Avery, the court held that the defense of fair comment only includes opinions, but not assertions of fact.  The justification for this defense is that it serves to protect opinions, though untrue, which may be honest expressions of opinions.  Further, it is for the jury to decide whether the statements are opinions or assertions of fact.

Fair Comment

In Lane v. Random House, Inc., the court held that statements implying that the plaintiff is guilty of misleading the American public is fair comment because in order for statements to be libelous, they must be objectively verifiable, rather than being ambiguous statements not based on fact that cannot be deemed right or wrong.  On the other hand, fair comment involves statements where the reader is aware of the factual foundation for the comment and can judge for him or herself whether the comment is reasonable.  Further, in addition to the defense of fair comment, there is a qualified privilege to make a fair and accurate report of judicial proceedings, police blotters, etc.

Absolute Privilege

In Barr v. Matteo, the plaintiffs claimed that the defendant (agency head and their boss) is guilty of libel for making known various personnel actions concerning the plaintiffs though his actions were in the scope of his official duties.  The court held that the defendant held an absolute privilege to make such comments because “an officer of that rank” must retain an exercise of discretion for the government to operate smoothly.

Qualified Privilege

In Watt v. Longsdon, the court held that the defendant held a qualified privilege to disseminate information about the plaintiff’s alleged infidelity because he had a “private duty” to do so in order to protect his interests and the interests of his corporation.  That privilege also applies to statements made in furtherance of a public duty, but the privilege may be lost when made maliciously and beyond the necessary scope of conveying the information in question.  The test for qualified privilege is the existence of a public or private duty, whether moral or legal, the communication must be “fairly warranted” by the situation, or the statement must be made in furtherance of the defendant’s interest in the conduct of his own affairs.

Injurious Falsehood

In Whildin v. Kovacs, the court held that an action for injurious falsehood or slander of title requires a claim that the statement was malicious and that the recording of the claim cast a doubt on the plaintiff’s claim to the title to real estate.  However, if the defendant had reason to believe that he was in fact the true owner or otherwise entitled to record title, there is no actionable slander of title or injurious falsehood.

Chapter 20--Invasion of Privacy

In Warren & Brandeis; “The Right to Privacy”, several “rules of the right to privacy” are laid out: First, there is no violation of the right to privacy for matters of general or public interest, there is no violation where the issue is privileged under the rules of slander and libel, there must be special damages proven for invasion of privacy through oral communication, there is no violation where the complaining party publishes or permits to be published the disputed documents, truth is NOT a defense, and the absence of malice is not a defense, as all that is required is a violation of the right of privacy, nothing more.

Protected Interests

In Froelich v Adair, the court held that the defense of privileged communications in an action for invasion of privacy by intrusion is not sufficient because invasion of privacy by intrusion does not involve publication.  The court laid out several types of invasion of privacy in the restatement.  Those include: § 652B-Intrusion upon seclusion.  This requires an invasion of the plaintiff’s solitude or seclusion, physically or otherwise, if the intrusion would be highly offensive to a reasonable man; § 652C-Appropriation of name or likeness; § 652D-Publicity given to private life.  This requires that the defendant appropriated for his own use or benefit the name or likeness of another; and §652E-Publicity placing a person in false light.  This requires that the plaintiff must have been placed in a false light, before the public, in a way that is highly offensive to a reasonable man.  In Aquino v. Bulletin Co., the court concluded that the defendant newspaper was liable for invasion of privacy where it printed information about a divorce, which was an otherwise privileged issue of public interest, because it placed the plaintiffs in a false light.  A bare recitation of the facts, the court decided, would not be an invasion of privacy, but where the publisher should realize that the published account would be offensive to a person of ordinary sensibilities, then it is beyond the limits of decency and an invasion of privacy.  In Lugosi v. Universal Pictures, the court held that the heirs of Bela Lugosi had no claim for invasion of privacy for the appropriation of name or likeness since Lugosi had already died.  The court held that one cannot assign such use of name or likeness as a property right since after death, one’s name or likeness is in the “public domain.”  This case raises serious policy issues regarding the value of the name or likeness, and the soundness of preventing one from assigning to others the rights to one’s own name or likeness.

Defenses

In Cantrell v. Forest City Publishing Co., the court recognized that a magazine staff writer may raise the defense of vicarious liability and thus implicate the magazine publisher for the publication of knowing falsehoods in an article about a woman whose husband was killed in a bridge accident.

Chapter 21—Constitutional Torts

In Barnier v. Szentmiklosi, the court refused to grant relief under 42 U.S.C. § 1983 where some people had been beaten up by police officers and claimed a violation of their right to due process under the 14th Amendment.  The court denied relief because an “adequate remedy” existed through state law, and 42 U.S.C. § 1983 was designed to fill the gaps where there was no adequate remedy provided for constitutional violations via state law.  It is important to note that a § 1983 claim requires a violation of a federal (constitutional) right; the defendant must have acted under color of statute etc.; and there must be no adequate remedy at state law.

Who Owes the Duty?

“Any person” within the meaning of the statute applies not only to all natural persons, but all non-natural persons (corporations) as well.  The “color of law” provision effectively precludes any purely private action, since there must be some effort to act under a statute, regulation, etc.

Breach of Duty

The violation of express constitutional provisions tends to be actionable per se, meaning that there need not be any proof of actual damages.  However, implied rights are not actionable per se, and do require proof of actual damages.

Causation

Damages

In Carey v. Piphus, the court essentially held that there must be proof of actual damages to recover under § 1983.  Procedural due process claims, then, may receive only nominal damages, while substantive due process claims may, if damages are proven, warrant the award of compensatory damages.  In City of Newport v. Fact Concerts, Inc.(notes), the court held that punitive damages may not be provided in a § 1983 claim against a municipality since such recovery would punish only the taxpayers, who took no part in the commission of the tort.  In Harlow v. Fitzgerald, the court held that executive officials are only entitled to qualified, rather than absolute immunity from tort liability unless their actions were so sensitive as to require a total shield from liability.  Under the qualified immunity standard, the official is usually shielded from liability when performing discretionary functions, but not when his or her actions violate clearly established constitutional or statutory rights of which a reasonable person would have known.

